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MEMORANDUM 

 

TO:  The Chair and Members of the Commission 

FROM:  Toni Loper, Public Utility Analyst    

SUBJECT: IN THE MATTER OF THE APPLICATION OF OPEN MARKET ENERGY, LLC FOR A 
CERTIFICATE TO PROVIDE ELECTRIC SUPPLY SERVICES WITHIN THE STATE OF DELAWARE 
(SUBMITTED MARCH 24, 2014; FILED FEBRUARY 13, 2015) - PSC DOCKET No. 14-118 

 
Background 

On February 13, 2015 Open Market Energy, LLC (the “Company”) filed an application (the 
“Application”) with the Delaware Public Service Commission (“Commission”) for an Electric Supplier 
Certificate (“ESC”) to act as a Broker in the State of Delaware pursuant to §1012 of the Electric Utility 
Restructuring Act of 1999, 26 Del. C. §1001 - §1020 (the “Act”) and 26 Del. Admin. C. §3001, the 
Commission’s Rules for Certification and Regulation of Electric Suppliers (the “Supplier Rules”). 1  
 
Application   
 The Company’s original filing was submitted March 24, 2014; the submitted application did not 
meet the minimum filing requirements (MFR’s). Staff requested that the Company file additional 
documentation and provide the following information: a) a brief description of the nature of the 
business being conducted, including types of customers to be served, services provided, and the 
geographic area in which services are to be provided,  b) list of states in which Applicant or its affiliated 
interests has been denied approval by a State Commission to sell electricity to Retail Electric Customers 
or has had its authority revoked, c) relevant operational experience of each principal officer responsible 
for Delaware operations, d) consent to jurisdiction of the Delaware courts for acts or omissions arising 
from their activities in the State, e) a toll-free telephone number of the customer service department, f) 
Applicant shall disclose whether the entity or any of its affiliated interests has filed for bankruptcy in the 
past 24 months, g) signed sworn verification by  principal or agent of the Applicant verifying that the 
information contained in the application and supplemental filings is true and correct. Follow up 
documentation was received but the signed, sworn verification was not included. Staff advised the 
Company that the verification was missing and the Company did subsequently file the document. After 
further review Staff requested the Company provide a copy of the Certificate of Good Standing issued by 
the Delaware Secretary of State. The Company provided that documentation on January 7, 2015 which 
satisfied the MFR’s. Staff noted several discrepancies in the application which prompted Staff to engage 
in a more detailed review and several rounds of discovery; a more comprehensive explanation is given in 
Exhibit A of the staff memorandum.  

                                                           
1
 Unless otherwise noted, all references to capitalized terms are set forth in the Act and/or the Supplier Rules. 

Telephone:       (302) 736-7500 

Fax:   (302) 739-4849 
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Review and Analysis  
 

Authority to do Business in Delaware 
 The Company is a limited liability company formed under the laws of Maryland. The Company 
provided proof issued by the Delaware Secretary of State that it is legally authorized and qualified to do 
business in the State of Delaware issued on December 24, 2014.   
  
 Resident Agent 
 The Company lists Marcia Eisinger, Energy Consultant based in Rehoboth Beach, DE as the 
Resident Agent. 
 
 Compliance with Regional Requirements 
 The Company affirms in its Application that it will only present electricity supply contracts to its 
customers from Marketers/Electric Suppliers who are in compliance with all applicable PJM 
requirements.  
 
 Financial, Operational, Managerial and Technical Ability 
 The Company provided the financial statements as indicia of financial capability under Section 
2.1.1.5.1 of the Supplier Rules. Staff believes that the financial statements show substantial evidence of 
the Applicant’s financial ability to provide services as a Broker in the State of Delaware. 
 
  The Company anticipates acting as a Broker serving residential and commercial customers for 
the sale or purchase of electricity throughout the State of Delaware. The Application states that the 
Company currently offers service in Maryland and the District of Columbia. Staff has confirmed that the 
Company is licensed in those states. The application states that the Company has not been denied 
approval nor had its authority revoked by any state commission.  
 

Staff conducted an internet review of the licensing of the Company.  Staff discovered that 
Company has been conducting “utility account management” services in Delaware since January 2013. 
Upon further investigation it was noted that the Applicant did not hold a Delaware Business License in 
2013. The Company did not legally form as a foreign entity with the Secretary of State in Delaware until 
October 2014, nor did they have a Certificate of Good Standing issued in Delaware until December 2014. 
Staff also found that from October 2009 until May 2010 the Applicant was not in good standing in its 
home state of Maryland and was forfeited due to failure to file a property return. Staff believes that this 
information does not show substantial evidence of the Applicant’s operational and managerial ability to 
perform as a Broker in Delaware.  
 

The Application included a summary of the key operating personnel of the Company.  Mr. John 
Gardiner, President, is a mechanical engineer with over 20 years’ experience in the energy industry. His 
experience includes work with BP in natural gas shipping. As a principal for Open Market Energy, which 
he founded in 2007, he has experience providing energy analysis, and procurement recommendations 
to leverage energy wholesale providers. Mr. Kevin Clark, Director of Major Accounts, worked with 
Washington Gas Energy Services (WGES) for 15 years prior to joining Open Market Energy. Staff 
performed an internet review of the Company and its key operating personnel. The search did not 
reveal any issues. The Company states in its Application that it will be working with WGES which has 
been a Delaware certified Electric Supplier since 2002. Staff also performed an internet review and 
check of the key operating personnel. The search did not reveal any issues.  
 
 



The Chair and Members of the Commission 
Docket No. 14-118 
Page 3 of 5 

 
 Surety Bond 
  The Company did not post a surety bond because it is a Broker only and there are no service 
agreements between the Company and any Delaware Electric Distribution Company. The Company will 
not collect any fees or deposits from any of its customers for any of its brokerage services.  

 
Verification of Application 
The Application and all supplemental filings in support of the application included signed, sworn 

verification letters by Mr. Gardiner, President.   
 
Consent to Jurisdiction  
The Company consents to the jurisdiction of the Delaware courts. 
 
Contracts 
The Company also did not provide any sample contracts for Residential or Commercial 

Customers because it is a Broker only and does not and will not have contracts with Retail Electric 
Customers to provide Electric Supply Service.   

 
Statement of Criminal Activity 
 The Applicant stated in the application that he has not been charged or convicted of any 

criminal activity nor have any of its principals or corporation offices. Applicant has no affiliated interests. 
An internet review of the Company and its principals revealed no outstanding issues.  

 
Legal Review 
  

During the review and analysis process and each phase of the requests for additional 
documentation for this Application, Staff communicated with the assigned attorney to ensure that all 
required documentation requested and received from the Company was in compliance with Delaware 
law and the Supplier Rules.  Staff submitted this Memo for review by the attorney on February 16, 2015.  
 
Staff Recommendation 
 
 Bases on Staff’s review and analysis of the Application, and supplemental information submitted 
the Company has provided all information required by the Act and the Supplier Rules. However, Staff 
does not believe that the Applicant has demonstrated substantial evidence of financial, operational, 
managerial, and technical ability to operate as a Broker in Delaware consistent with good business 
practices. The Applicant’s untimely filing of responses to Staff’s request for information, the lapse of 
proper licensing in the Applicant’s home state of Maryland where they continued to conduct business, 
and the Applicant’s lack of acquiring proper licensing in Delaware do not support issuing an Electric 
Supplier Certificate. Therefore, Staff recommends the Commission deny the application.  
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Exhibit A 

 
 Staff spent a significant amount of time addressing discrepancies in this application. The 
following issues were identified by Staff and the responses from the applicant to address these issues 
are provided:  
 

1. In several places in the supplemental documentation submitted in support of the original 
application (see original application filed with the PSC on March 24, 2014, pg. 11, and in the 
Applicants response to a request for additional information filed with the PSC on July 17, 2014, 
pg. 2) it was stated that “OME has over 60 customers leveraging our services today at over 300 
different locations throughout Maryland, DC, Delaware and Virginia.” Staff inquired about the 
nature of the business being conducted in Delaware. After several ambiguous answers from the 
Applicant Staff determined that OME has been providing “utility account management services” 
to a client in Rehoboth Beach, DE, since January 2013. When asked what services OME was 
providing the Company stated “as it pertains to the bill review including verification that usage is 
correct and (the client) is billed the correct amount.”  
 

a. The Company was not authorized to do business through the Delaware Secretary of 
State’s Office until late 2014. Staff requested a copy of the Certificate of Good Standing 
(“COGS”) for Delaware in a letter dated August 20, 2014; the response received was a 
copy of the Maryland COGS. On October 2, 2014 Staff notified the Company of the error 
and requested the Delaware COGS. On November 13, 2014 the Company supplied a 
copy of the State of Maryland Department of Assessments and Taxation certificate and 
the State of Delaware Certificate of Registration of a Foreign Limited Liability Company. 
On November 13, 2014 via email Staff once again advised the Company that a COGS was 
needed and instructed the Company on the process to obtain the COGS. After repeated 
efforts by Staff to procure the documentation necessary to clear the deficiencies in this 
Application, and a lack of timely responses on the part of the Applicant, Staff sent a final 
request on January 6, 2015 indicating that if the information was not received by Staff 
prior to January 21, 2015 the docket would be closed in accordance with the Supplier 
Rules.2 On January 7, 2015 the Company filed a copy of the COGS from Delaware dated 
December 24, 2014.  
 

b. Staff conducted a review of the Delaware Division of Revenue’s website with regards to 
OME’s licensing in the State. Staff determined that OME did not have a business license 
in Delaware in 2013. According to the submitted application the Company was issued a 
license on March 3, 2014 which was valid April 1, 2014 thru December 31, 2014. Staff’s 
review of the Division of Revenue’s website on February 16, 2015 showed that at that 
time the Company had not been issued a business license in Delaware for 2015.   The 
Company has since been issued a Delaware business license.  

 
c. Staff’s review of the Applicants standing in Maryland revealed that in 2009 the Company 

forfeited their good standing from October 2. 2009 until May 14, 2010 due to failure to 
file a property return.  

                                                           
2
 Under 26 Del. Admin. C. §3001-2.4 Incomplete or Abandoned Applications, Applications that do not include the 

necessary fees, supporting documentation or information may be rejected. The Commission Staff will provide the 
Applicant with a list of deficiencies and the Applicant will be given time to provide the necessary information to 
complete its certification. However, an incomplete or abandoned application will be closed four (4) months after 
the filing date, unless such time frame is extended by the Commission.  
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 Staff notified the Company on February 16, 2015, of its intent to recommend denying the 
Application and provided a copy of the Staff Memorandum with the recommendations. Further, Staff 
offered the Applicant two alternatives with respect to this matter; a) the Company could withdraw its 
Application or b) move forward with the docket, in which case Staff recommended that the Company 
retain an Attorney. On February 26, 2015 Staff received notification, via DelaFile, that the Company had 
retained representation. The Attorney for the Applicant communicated with Staff regarding an 
extension to review the Application and all subsequent filings in order to address any concerns Staff had 
with the information provided by the client. On March 27, 2015, Staff notified the Applicant’s Attorney 
that the matter would be placed on the April 21, 2015 Commission Agenda. In response the Attorney 
contacted Staff’s Attorney and indicated that a response to Staff’s concerns about the pending 
Application was forthcoming. Staff received no response until after another request, on April 08, 2015, 
by Staff for the Applicant to file its response to Staff’s concerns. The Applicant’s Attorney was advised 
that the matter would be placed on the Commission Agenda for May 5, 2015. On April 13, 2015, the 
Applicant’s Attorney requested withdrawal of the Application without prejudice. On April 22, 2015, 
Staff’s Attorney advised the Applicant that the Application could be withdrawn if the Company entered 
into a consent agreement whereby the Applicant agreed stating the Company would not conduct 
brokering services with first obtaining a Delaware license. The Applicant’s Attorney did not accept that 
offer and the matter was placed on the agenda for the Commission’s consideration.   


